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Introduction 

Global terrorism poses a challenge to the relevancy and application of the principles of Just War.  

Jus ad bellum has come into disfavor and disuse. However, policymakers have generally dismissed 

jus ad bellum principles without a serious policy or legal debate. Jus ad bellum principles remain 

relevant to the modern era and the war on global terrorism. A proper application of the principles 

is required to obtain the proper legal and policy guidance. 

Just War principles, in general, have been challenged by the war on global terrorism. Some argue 

that both just ad bellum and jus in bello principles are archaic and must be abandoned to save 

civilization from terrorism. Another argument is that jus ad bellum has become moot because self-

defense in and of itself allows nations to strike at any hostile terrorist group.1 

American neo-conservatives reject jus ad bellum and jus in bello principles. They adopt the view 

that self-defense a full right to use military force both in reaction to a terrorist strike and as 

preemption military action.  Neo-conservative argue that global terrorism requires the ability to 

strike anywhere in the world regardless of whether the sovereign nation has permitted for the use 

of military force.
2
 

Jus ad bellum principles still work in the modern world and the war on terrorism. Jus ad bellum 

principles must be properly applied to the war on terrorism. The disregard for jus ad bellum has 

undermined jus ad bello principles helping lead to war crimes. The lack of clear principles has also 

contributed to overly restriction rules of engagement because political concerns have replaced real 

principles. Jus post bellum principles for securing the peace can only work if jus ad bello is upheld. 

                                                
 
       1 Anders Henriksen, Jus ad Bellum and American Targeted Use of Force to Fight Terrorism, 19 Journal of 

Conflict and Security Law 211, 215-216 (2014).  

 
        2 John Yoo, War By Other Means; An Insider’s Account of the War on the Terror 135-145. 188-
195 (2006).  
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A proper application of jus ad bellum would help restore a sound legal and policy footing for 

fighting terrorism and aid in upholding jus ad bellum along with jus post bellum principles.
3
 

                                                             Jus ad Bellum  

    In the City of God, Saint Augustine set the foundation for Jus ad Bellum. Augustine did not set 

forth specific criteria. He argued for Just War, which was grounded in the presupposition that war 

was an evil thing and that believers should prefer and advocate peace. Augustine did hold that 

under certain limited circumstances war was proper. He did not set forth exact standards but 

focused on self-defense and that the waging war could only be done by proper governmental 

authority.4 

In the 13th century, Thomas Aquinas refined Just War and set forth certain standards by which to 

judge the decision to wage war. Like Augustine, he argued that war could only be waged by proper 

governmental authority. Aquinas added that the lawful authority had to comply with the 

requirements of that nation's law in deciding to go to war. Aquinas argued that just war required a 

good purpose and not for adding a territory, gaining riches, or revenge.5   

Aquinas gave examples of good purposes such as regaining land taken by an invader, the protection 

of the people, and right an evil. He stressed that war must be last resort and was not be carried out 

if there was a peaceful solution which did not advance evil. The governmental leaders needed to 

focus on serving and protecting their people rather than the selfish purposes of the leaders. The 

war must be carried out with the intent of restoring peace as soon as possible and upholding peace 

after the war ended.6 

                                                
        3  David Boucher, The Just War Tradition and its Modern Legacy: Jus ad Bellum and Jus in Bello, 
11 European Journal of Political Theory 92, 98-102 (2011).  
 

        4  E. T. Akins and R.J. Dodaro, Augustine Political Writings, 32-36 (2001). 

 

        5  Darrell Code, Thomas Aquinas on Virtuous War Fare, 58 Journal of Religious Ethics, 93, 107-109 (1999). 
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Just War teachings developed over the next centuries and created an international norm for going 

to war called “jus ad bellum." Many today argue that global terrorism and other challenges of the 

modern era require the abandonment of jus ad bellum in favor of broad executive authority to use 

military force. Generally, the United States is viewed as the international policeman that guides 

reactions to threats. However, Western nations have impulsively adopted the new aggressive with 

little public debate nor strategic analysis.7 

The application of the seven jus ad bellum factors to the modern ear demonstrates that these 

principles are not archaic. Rather they represent wise guidance to addressing with new threats.  

Further, the technology of the modern era is different but the jus ad bellum principles are timeless 

only the application has changed.8 

The first requirement of jus ad bellum is that the waging of war has a just cause. Such a requirement 

warns against impulsive actions or actions for revenge. Military action has to be conducted to 

defend the people. Thus, guarding military actions which fail to protect the people.  The 2003 Iraq 

invasion would have been avoided because Iraq had not attacked any other nation and was no 

military threat to the United States.9 

The second Jus ad bellum requirement is that comparative justice is furthered by the use of force.   

The burden of evidence is against the use of military force. Therefore, military force should only 

be used when so required that costs and human suffering will be justified. World War II 

intervention by the United Stated was served to protect against worldwide tyranny. Interventions 

                                                
        6  Id, at 70-71. 

 
       7 Anders Henriksen, supra note 1, 226-229 (2014).  

 

        8 James F. Childress, Just War Theories: The Bases, Interrelations, Priorities, and Functions of Their Criteria, 

39 Theological Studies, 427, 434-436 (1978). 

 

       9 David Smock, Would an Invasion of Iraq be a “Just War? 98 United States Institute of Peace, 4-8 (2003). 



8 

 

into Iraq and Yemen to "nation-build" would not justify the deaths of thousands to carry out an 

ideological agenda.10 

The third jus ad bellum requirement is that only a proper governmental authority can authorize the 

use of force. Proper authority includes the principle that the government must respect its laws and 

processes.11 The factor of proper authority is even more important in the modern era. The United 

States must not wage wars based on presidential authority alone rather it must comply with the 

Constitution’s requirement that Congress decides when to take the nation to war.12 

The fourth requirement is that the decision use military force must be made with the right intention 

and only continued with the right intentions. This is close to just cause because it requires the right 

intentions. A just cause could just a pretext rather than the real reason for the war.  In the war 

against terrorism military actions needed to be carried out with a clear objective of protecting the 

people.13 

The neo-conservatives bring an ideological agenda to foreign policy which causes them to believe 

they can remake other nations through the use of force.  Such an ideological motive is improper.  

Thus, some of America’s actions, such as the invasion of Iraq were improper while others like the 

initial intervention in Afghanistan were done with the right intention.14 

The fifth requirement under jus ad bellum is a probability of success. In the context of the war on 

                                                
 

       10  H. H. Weiler and Abby Deshman,  Far Be It from Thee to Slay the Righteous with the Wicked: An 

Historical and Historiographical Sketch of the Bellicose Debate Concerning the Distinction between Jus ad Bellum 

and Jus in Bello, 24 The European Journal of International Law 25, 30-34 (2013). 

 

       11  Id, 33-38. 
 

        12 U.S. Const. art. I, § 8. 

 

        13 James F. Childress, Supra note 8, 437-437 (1978). 

       14 David Smock, Supra Note 8, 2-4 (2003). 
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terrorism, this requires careful consideration of the effectiveness of the use of military force in 

combating terrorism.15 President Trump’s decision to launch a missile strike at Syria fails this test. 

The Assad regime plays no part in the terrorist groups that threaten the United States and the 

regime battles radical Sunni Islam groups which carry out attacks in Europe and the United States.  

Thus, the strike in Syria had no potential of doing anything to protect the United States.16 

The sixth requirement of jus ad bellum is last resort which is rooted in Augustine’s teaching that 

peace must be the normative stance.  Alternatives to military action must be attempted and proven 

unworkable before using military force. The invasion of Iraq, intervention in Libya, and the missile 

strike against Syria all fail this test. No alternatives to the use of military force were seriously 

explored. Each of the military interventions ended up increasing instability and making America 

less safe.17 

The final jus ad bellum principle is proportionality. Proportionality requires that the gain from 

taking military action is greater than the reasonably expected cost of the war. Proportionality is a 

good test for military actions considered in response to terrorism. Many argue for America to 

intervene military in all nations touched by any terrorist organization. Such a broad intervention 

exhaust American resources and cannot be maintained. America and the West need a focused 

strategically worked response to terrorism which focuses on long-term success.18 

                                      

                                                
       15 Id. 

 

       16 Daniel Kurtz-Phelan, What We Still Don't Know About Trump's Syria Strike, Daily Intelligencer (21 Apr. 

2017) ezproxy.liberty.edu/login?url=http://go.galegroup.com.ezproxy.liberty.edu/ps/i.do?p=ITOF&sw=w&u=vic_li

berty&v=2.1&it=r&id=GALE%7CA490337151&sid=summon&asid=e7dc04932da443d662d7543e11b6aa2d. 
(Accessed 16 Sept. 2017). 

 

        17 Pierre Thielborger, The Status and Future of International Law after the Libyan Intervention, 4 Goettingen 

Journal of International Law, 11, 23-28 (2012). 

       18 H. H. Weiler and Abby Deshman, Supra note 10, 46-49 (2013). 
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Modern Warfare, Drones, and Jus ad Bellum 

Most of the American class either openly or in practice reject the requirements of jus ad bellum.  

Jus ad bellum is dismissed as archaic in the modern fight against Global Terrorism. One example 

given is America's drone program against terrorist targets in many nations.   

Drones are praised as a good way to take military action and achieve the results without restoring 

to formal war. The claim is that proportionality is better achieved through the drone program which 

justifies the disregard of traditional jus ad bellum. Therefore, the President must have broad 

authority to strike when needed.19 

Scholars like James Turner Johnson and Jean Bethke Elshtain argue that the core principles of just 

cause and right attention of jus ad bellum should be retained. However, they maintain that last 

restore, probably of success and the traditional definition of proportionality are obsolete.  They 

argue in favor of preventive war, regime changes, and advancing democracy as all just causes 

which should not be limited by last resort.  Last resort inhibits the ability of democrat nations to 

take needed action to transform troubled nations and to respond to terrorism which moves across 

national lines.20 

The administration of Bush Jr. was the first to openly reject traditional jus ad bellum requirements. 

The Iraq invasion was not justified as self-defense action. The administration made hollow claims 

of Iraq being a potential threat due to its alleged weapons of mass destruction program. Insider 

accounts have made it clear that the invasion was driven by ideology. The war would bring 

democracy and peace and naturally spread across the Middle East and in that way make America 

                                                
       19  Daniel Brunstetter and Megan Braun, The Implications of Drones on the Just War Tradition, 25 Ethics, and 

International Affairs 337, 339-340 (2011). 

 

       20 Id, at 342-344. 
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safer.21  Such ideological fantasies are part of what jus ad bellum was designed to guard against.22 

Advocates of departing from traditional jus ad bellum argue that the new standard should jus ad 

vim (just use of force). Limited airstrikes, drone attacks, Special Forces operations, and other 

limited actions are deemed to not be acts of war just use of force. It's proffered that the level of 

force control whether military action is a use of force or an act of war. Jus ad vim operations 

involve less risk of civilian deaths, fewer military losses, and less property damage justifying it 

being deemed to have a lesser threshold of justification.23 

Other military responses to terrorism invoke the same arguments as drones. Special forces 

operations are regularly conducted across different national borders including many nations were 

no declaration of armed conflict has been made. Likewise, aircraft and missile strikes are regularly 

conducted in different nations without requiring a formal armed conflict. These ideas dominated 

Bush Jr. and Obama’s policies in combating terrorism.24 

The administration of George Bush Jr. advocated for the Invasion in Iraq in part by promising that 

the conflict would be quick with few causalities. The Bush administration was in effect promising 

that the war would be clean. Bush gave the CIA authority to kill members of Al Qaeda and 

affiliates anywhere in the world with or without the local government’s permission. The CIA was 

increasingly used in part because its operations would be secret and the American public would be 

                                                
       21 Ivo H. Daalder and James M. Lindsay, The Bush Revolution: The Remaking of America’s Foreign Policy, 

The Brookings Institution,  28-31 (May 2003).  https://www.brookings.edu/research/the-bush-revolution-the-

remaking-of-americas-foreign-policy/ (last accessed 7 October 2017).  

 

        22 James F. Childress, Supra Note 8, 436-438 (1978). 

       23 Daniel Brunstetter and Megan Braun, From Jus ad Bellum to Jus ad Vim: Recalibrating Our Understanding 

of the Moral Use of Force, 27 Ethics & International Affairs, 87, 89-92 (2013). 

 

       24  Michael N. Schmitt, Responding to Transnational Terrorism under the Jus Ad Bellum: A Normative 

The framework, 56 Naval L. Rev. 1, 21-23 (2008). 
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shielded from the knowledge of the true ugliness of the conflict.25   

Likewise, the Obama administration defended the widespread military interventions in nations 

such as Libya and Syria along with the use of drones in dozens of nations as being clean military 

interventions. The Obama administration took an even broader view of Presidential authority to 

use military force. The Obama administration rejected all jus ad bellum limits and claimed that the 

President alone could decide if the use of force is justified and legal. Both administrations are 

widely suspected of underestimating civilian casualties resulting from the military actions.26 

Bush Jr. and Obama turned the drone operations over to the CIA in the name of keeping operations 

clean. The CIA systematically used torture and no one was held to account.  Yet the CIA was given 

more trust by the Bush Jr. and Obama administrations than the United States military which has a 

far superior record of accountability. The explanation may be that the Presidents realized it was 

easier to hide to the truth of CIA operations from the American people than with operations 

conducted by the United States military.27 

As a result, the promises of clean wars, restrictive rules of engagement were placed on the United 

States military, and decision making was frequently stripped from commanders. Jus ad bello and 

the laws of international conflict are not designed to hinder one side or the other from winning the 

war but to decrease the evils of war. Thus, the stripping of discretion from military commanders 

was not required by jus ad bello.28 

                                                
       25 Thomas E. Ricks, Fiasco the America Military Invasion of Iraq, 63-86 (2006).   

 

       26 Pierre Thielborger, Supra note 17, 21-28 (2012). 

 

       27 Michael A. Genovese, Presidential Prerogative Imperial Power in an Age of Terrorism, 132-138, 168-172 

(2011). 

 

 
       28 David Boucher, Supra note 3, 97-99. 
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One of the best ways to avoid harm is for the well-intentioned side to win quickly, this requires 

clear war goals which the military can fulfill. The rules of jus ad bellum would ensure such goals 

are in place. American military forces in Afghanistan and Iraq have frequently been burdened with 

restrictive rules of engagement because of policy decisions involved the nation-building agendas.29 

The Dangers of Jus ad Vim 

The number of casualties does not settle the just war concerns. One problem is that jus ad vim 

increases the use of force and reduces careful contemplation before undertaking an intervention.  

It sets a dangerous new standard by which major power can use their military superiority over 

weaker nations. The United States uses of force in Pakistan, Yemen, and Libya could set the basis 

for future interventions by other powers. The United States would surely not welcome the broad 

use of force by a rising China to protect its claims in the South China Sea for instance. Any standard 

must be one that can be universally applied.30         

Jus ad vim advocates ignore the problem of the violation of sovereignty. The United States 

unlawfully aided in the overthrow of the sovereign government of Libya. America has launched 

military strikes into Yemen and Pakistan without their consent.  Jus ad vim advocates argue that a 

nation’s inability to stop terrorists provides implied consent. The United States did not declare war 

on the armed groups. Thus, it lacked the proper legal authority for conducting military operations 

in Yemen and Pakistan. Therefore, there is no underlying rule of law governing these jus ad vim 

operations making it likely that unnecessary interventions will occur.31 

The implied consent standard is legally invalid. The occupation of part or even all of a nation by 

                                                
       29 Id, at 102-105. 

 

       30 Daniel Brunstetter and Megan Braun, Supra note 23, 91-93 (2013). 

 

       31 Id, at 94-97. 
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an occupying force does not rob that government of its legal sovereignty. Thus, the use force is 

not made lawful merely by the presence of a terrorist organization in a nation. The use of force 

can only be justified by self-defense either immediate or in pursuing military operations in the 

context of declared conflict. Critics of jus ad bellum argue such requirements hinder the fight 

against terrorism. However, such legal requirements require careful consideration before using 

force helping to avoid impulsive actions which in the long run are effective at defeating terrorists 

and fuel support for radical groups.32 

Further, the United States is compromised by its support for Saudi Arabia’s unlawful military 

intervention in Yemen. Saudi Arabia wages military operations in Yemen with no regard for jus 

ad bello. Saudi Arabia intervened without a clear self-defense justification but rather because it 

objected to the rise of a potentially pro-Iranian government in Yemen. The United States’ support 

for illegal military actions by Saudi Arabia demonstrates that jus ad vim is eroding the rule of law.33 

The Jus ad vim standard has also given rise to the call for military humanitarian intervention even 

in absence of United Nations resolution.  In March 2011, Obama claimed the authority to use 

military force as a humanitarian intervention solely on his executive authority.   Such a claim 

violates both the United States Constitution and international law. Thus, Obama violated the proper 

authority requirement of jus ad bellum.34   

                                                
       32 Annalisa Koeman, A Realistic and Effective Constraint on the Resort to Force? Pre-commitment to Jus in 

Bello and Jus Post Bellum as Part of the Criterion of Right Intention 6 Journal of Military Ethics 198, 202-207 

(2007). 

 
      33 Martin Polaine, Yemen: International Humanitarian Law (IHL), International Human Rights Law  

(IHRL) & The Use of Force by a State (Jus ad Bellum), Amicus Legal Consultants 8-13 http:// 

www.amicuslegalconsultants.com/images/Yemen-IHL_IHRandJusadbellum.pdf  (Last accessed 27 September 

2016). 

 

        34  Mariah Zeisberg, War Power: The Politics of Constitutional Authority, 42-48, 252-256 (2013). 
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The United Nations Security Council passed Resolution 1973. However, the resolution only gave 

authority for a no-fly zone in Libya for the protection of the refugees. Resolution 1973 gave no 

authority for military force to be used to aid any side of the civil war. Resolution 1973 did not give 

authority for military action to facilitate the dismantling of the Libyan government.   However, the 

Obama Administration intervened and aided the rebels in overthrowing the government of Libya 

including directly acting to facilitate the murder of Muammar al-Gaddafi.35   

The Obama Administration embraced the ideological thinking of the Bush Administration. The 

military intervention in Libya would bring democracy and peace to Libya. Democracy in Libya 

would then spread across the Islamic world. Obama refused to recognize the failures of Bush.   

Instead, Obama believed that Bush Jr. failed due to incompetence rather inherent infeasibility of 

installing democracy through force into the Islamic world.36 

The result was the rise of radical groups like ISIS in Libya and a long protracted civil war. The 

democracy completed failed as the nation was divided by warlords and tribes. Europe was troubled 

by a massive refugee crisis with no signs of a resolution. However, the foreign policy establishment 

of Washington continues to refuse to heed the lessons of its failures.37 Jus ad vim and an ideological 

approach to foreign policy continue despite repeated failures. Traditional jus ad bellum can adapt 

to new circumstances while ideological thinking denies reality.  

 

                                                
 

        35  Micah Zenko, The Big Lie About the Libyan War, Foreign Policy Magazine (March 2016).  

http://foreignpolicy.com/2016/03/22/libya-and-the-myth-of-humanitarian-intervention/  (last accessed 7 October 

2017). 

 

        36 Pierre Thielborger, Supra note 17, at 36-39, 41-45 (2012)/ 

 

    37 Alan J. Kuperman, Obama's Libya Debacle How a Well-Meaning Intervention Ended in Failure, Foreign 

Affairs Magazine (March/April 2015).  https://www.foreignaffairs.com/articles/libya/obamas-libya-debacle (last 

accessed 7 October 2017). 
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Jus ad Bellum and Cyber Attacks 

Cyber-attacks bring about a unique challenge to Jus ad Bellum and the law of war. Cyber- attacks 

are cited by critics of traditional jus ad bellum as proof of their archaic nature. Cyber- attacks do 

not fit the traditional definitions of the use of force since no weapons are used. The tools of cyber-

warfare cannot simply be assimilated into other weapon systems since individuals can use cyber 

tools to commit criminal acts that fall out of the bounds of warfare. Any definition of cyber warfare 

needs to be able to distinguish between which acts are warfare and that which is not.38 

Three major approaches to defining warfare in the context of cyber-attacks have been proposed.  

First, any cyber-attack not part of a conventional attack is deemed not an act of war. While a cyber-

attack carried out in conjunction with any other type of armed attacks would be treated just like 

any other armed attack. However, this approach is unworkable because cyber-attacks can cause 

destruction and harm worse than many conventional methods.39 

A second approach is to apply the traditional jus ad bellum to cyber-attacks by focusing on the 

damage rather than the means. If the destructive force is great enough it constitutes a use of force 

under the laws of war. Thus, a cyber-attack that shuts down a dam causing widespread destruction 

and death would be treated as a use of armed force. On the other hand, using cyber tools to steal 

secrets would be a criminal act and not an act of war. In between would-be cyber-attacks which 

cause economic harm but no physical. An attack that causes sufficient economic damage such a 

shutting down the water supply to a city would be a use of force.40 

                                                
       38 Titiriga Remus,  Cyber-Attacks and International Law of Armed Conflicts; a “Jus ad Bellum” Perspective, 

8 Journal of International Commercial Law and Technology 179, 181 (2013). 
 

       39 Jack M. Beard, Law and War in the Virtual Era, 103 The American Journal of International Law 409, 430-32 

(2009). 

 

      40 Id, at 434-437. 
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The focus on this rule is on the damage done rather than the means used. Some argue for a strict 

rule that if any destructive effect if caused by a nation-state or other group in another nation then 

its act of war. No threshold of destruction is required. As threshold economic damage is required 

before economic damage alone can constitute an armed attack. The economic damage must be 

great enough if it harms the integrity of the state’s economy, the sovereignty of the nation, or its 

basic law and order.41 

Michael Schmitt has proposed a compelling third standard. He also argues for upholding 

traditional jus ad bellum. However, he suggests that the cyber-attack must be judged by the 

instrument and consequence analysis. The key is whether the cyber-attack rises to the level of 

severity which distinguishes armed force from political or economic coercion. Sanctions on a 

nation are considered political and economic coercion while a total blockade of trade on a nation 

causing starvation and crippling the economy would an act of war. Likewise, the level of harm 

caused or threatened to be caused by a cyber-attack would distinguish whether its armed attack or 

economic/political coercion.42 

An armed attack gives a State the legal self-defense authority to take defensive operations 

including striking the attacker with either cyber or conventional forces. An armed attack does not 

equate to force under Article 2(4) of the United Nations Charter which in effect codifies traditional 

jus ad bellum. International law recognizes some uses of force are not an armed attack. Historical 

examples include a third-party supplying arms and munitions to only one side of a conflict that 

                                                
      41 Titiriga Remus, Supra note 30, 182 (2013). 

 

      42 Michael N. Schmitt, Computer Network Attack and the Use of Force in International Law: thoughts on a 

normative framework. 37 Columbia Journal of Transnational Law 890, 883-886 (1999). 
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can constitute a use force but is not an armed attack by that third party.43 

Schmitt sets forth six factors to access if a cyber-attack is an armed attack. First, severity which is 

the actual or potential physical injury, property damage, and economic harm. Second, immediacy 

defined as the speed and impact of the harm. Third, directness which is the closeness of the 

connection between the attack and the harm. Fourth, invasiveness defined as the degree to which 

the attack transgresses the territory of the targeted nation. Fifth, measurability which is the 

certainty of the consequences of the attack. Sixth, presumptive illegitimacy is the degree to which 

the attack is presumptively illegal.44 

The six factors purposed by Schmitt allow cyber-attacks to be evaluated as being closer to an 

armed attack or use of economic/political force. Schmitt’s factors enable traditional jus ad bellum 

to be upheld in a modern era of cyber warfare. Modern threats require the distinction between 

criminal action and an armed attack by an organized group or nation. Likewise, an economic 

pressure operation conducted using cyber tools must be distinguished from armed attack using 

cyber.45 

Properly evaluating each enables both a proper legal framework to be established as well helping 

in appropriate proportional responses being made. Economic or political coercion authorizes the 

nation to likewise take action to counter the coercion using cyber or other means. Only a cyber-

attack that qualifies as an armed attack justifies an armed conflict response.46 

 

                                                

      43 Michael N. Schmitt, “Attack” as a Term of Art in International Law: The Cyber Operations Context, 4th 

International Conference on Cyber Conflict, 283, 286-287 (2012). 

 
      44 Id, at 914-918. 

 

      45 Titiriga Remus, Supra note 30, 183 (2013). 

 

      46 Michael N. Schmitt, Supra note 34, 894-897 (1999). 
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Rejection of Traditional Jus ad Bellum Warps Jus ad Bello 

The Bush and Obama administrations’ rejections of traditional ad bellum have warped America’s 

understanding and compliance with jus ad bello. The Bush administration sold in the invasion of 

Iraq in part by promising that the war would be quick and clean. The making of such a promise 

was both unwise and foolish. No war is ever clean and jus ad bello principles recognize this reality. 

The very fact that the Bush administration made pledges of clean war demonstrates the war 

violated the jus ad bellum principles of proportionality. The invasion simply was not worth the 

costs in lives and destruction of property.47 

Once the war in Iraq turned into a long-term occupation, restrictive rules of engagement were 

placed on America forces combating insurgents. Keeping down causalities was not just a 

proportionality concern but also a political question, as the Bush administration stubbornly clung 

to its claims of a clean and quick war even the face of a contrary reality. In 2004, Muqtada al-Sadr, 

leader of the Saraya al-Salam militia launched attacks on occupying American forces in Iraq killing 

numerous American soldiers.48 

The United States could have quickly and legally killed or captured him and destroyed his 

organization. The Bush administration restricted the United States military to only protecting itself, 

disallowing offensive operations against the militia. Eventually, the United States made a deal was 

made with and ended up making a deal with Muqtada al-Sadr that left him a leading figure in Iraq. 

Such a response only encouraged more resistance to the United States which in turn caused more 

                                                
      47 Michael M O’Brien, America’s Destruction of Iraq, 45-50 (2015).   

 

      48 Anthony H. Cordesman and Jose Ramos, Sadr And the Mahdi Army: Evolution, Capabilities, and a New 

Direction, Center for Strategic and International Studies 1, 14-16 (2008).  

 



20 

 

civilians to die across the country. A strong and decisive response would have been lawful under 

jus ad bello.49 

America has placed any restrictive rules of engagement on its military not required by jus ad bello. 

A large military bureaucracy has developed to oversee targeting restrictions that are not required 

by the laws of war. After sixteen years of operating under restrictions in Iraq and Afghanistan, the 

military has lost sight of the distinction between jus ad bello requirements and rules of engagement 

restrictions. The authority to conducts strikes has been centralized at high levels which hinders 

military operations which require initiative at lower levels.50 

The Bush Administration turned the drone strike program over to the CIA instead of DOD.  CIA 

is not equipped for the decision making behind military operations. Further, the CIA lacks the solid 

track record of the American military compliance with jus ad bello. The Obama administrated 

continued to leave the drone program under CIA control and centralized approval of all strikes 

from the White House. Such high-level micromanagement of military affairs is not functional. 

American policy has been left adrift with no real plan for winning any of the military conflicts. 

The long-drawn-out conflicts have only increased the harm in civilian losses and property 

damage.51 

The Bush and Obama administrations were motivated to place the drone program under the CIA 

for the wrong reasons.  First, they wanted to conceal from the American public the true ugly nature 

of the conflicts and it’s far easier to do so with the CIA in control. Second, the administrations 

believe that the micromanagement of the war would serve to help keep down civilian casualties.  

                                                
      49 Id, 18-21. 
 

      50 Benjamin Buley, The New American Way of War: Military Culture and the Political Utility of Force, 94-98 

2008. 
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Third, the central control ensures that the conflicts are wage in a manner that serves the political 

interests of the President.  America policy continues to be haunted by the hollow claims of 

Presidents of waging "clean" wars.52      

The disregard for jus ad bellum contributed to the United States' decision to back Saudi Arabia's 

illegal war in Yemen.  Saudi Arabia had not been attacked by Yemen nor by any armed groups in 

Yemen and no United Nations Resolution has authorized the intervention.   The United States 

supported the intervention despite the legal concerns.53 

Saudi Arabia’s true motive for intervention was to prevent the rise of a pro-Iranian regime and to 

install a compliant regime.  The will of the Yemen people was disregarded.   The Saudi Arabia 

military has killed thousands of civilians, systematically uses torture and terror, and has 

demonstrated little regard for the growing humanitarian crisis in Yemen.  The Saudi military has 

disregarded the rules of jus ad bello and international law.   The United States has fully supported 

Saudi Arabia and has not protested as Saudi Arabia systematically commits a war crime.54 

The United States may be guilty of war crimes due to its support of Saudi Arabia.  The moral and 

legal authority of America has been undermined.  The military operations have increased 

instability in the region and done nothing to enhance United States security.  Thus, the Saudi 

intervention in Yemen serves as an example of why the rule of jus ad bellum needs to be followed.  

The United States needs to strategically reassess its approach to foreign policy and national 

security.  Compliance with jus ad bellum would require such a reassessment.  The vested interests 

                                                
      52 Id, at 142-146. 
 

   53 Caterina Aiena, The War in Yemen: Sacrificing Human Rights in the Name of an Illegitimate War, (June 
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in Washington D.C. resist any reassessment.55 

Traditional Jus ad Bellum Provides the Best Guidance 

The rejection of jus ad bellum has been a complete failure on all fronts and contributed to the 

United States' misguided foreign policy. Time-tested jus ad bellum would help restore a lawful 

national security policy for the United States and set a positive standard for the world to follow.  

Jus ad bellum would halt the impulsive military actions and restore a responsible use of force.  

Presidents would no longer launch military strikes unless required by immediate self-defense or 

authorized by Congress or by Treaty obligation. The use of force would after careful consideration 

of all factors and exhausting all alternatives.56 

The application of jus ad bellum would have prevented the reckless American lead invasion of 

Iraq which was carried out without exhausting alternatives, in the absence of self-defense, and 

lacking a truly just cause. A secular regime would have remained in place preventing the spread 

of radical Islam to Iraq. The military intervention into Libya would likewise have been avoided 

since no self-defense requirement was involved and the intervention lacked proper authority.  The 

drone strikes, airstrikes, and special-forces operations would be conducted with congressional 

authorization. Such guidance would contribute to clear military objectives and strategic planning.57 

Jus ad bellum provides the authority for a rapid response to immunity threat or a cyber-attack. A 

truly imminent attack can be dealt with through self-defense authority. Such self-defense authority 

should not be twisted so that hypothetical dangers as used as a pretext for the overthrow of a 

government and the occupation of a nation. The modern threats do not call for abandoning jus ad 

                                                
   55 How to Build a More Sustainable and Mutually Beneficial Relationship with Saudi Arabia Blueprint for U.S. 
Government Policy 1-3. 8-12, 36-38(March 2015).  https://www.humanrightsfirst.org/sites/default/files/Saudi-

Arabia-Blueprint-final.pdf (last accessed 6 October 2017). 

 

        56 E. T. Akins and R.J. Dodaro, Augustine Political Writings, 31-36 (2001). 

        57 Michael N. Schmitt, Supra note 24, 32-37 (2008). 

 

about:blank
about:blank


23 

 

bellum. Rather a careful application of the principles of jus ad bellum needs to be made to modern 

threats.58           

Conclusion 

Global terrorism poses a challenge to the relevancy of the principles of Just War. Jus ad bellum 

has come into disfavor and disuse. However, western governments have generally dismissed jus 

ad bellum principles without a serious policy or legal debate. Jus ad bellum is still relevant to the 

modern era and the war on global terrorism. A proper application of the principles is required to 

obtain the proper legal and policy guidance. The principles of jus ad bellum are vital for putting 

American foreign and national security policy on a sound course.   

Jus ad bellum guidance needs to be properly applied to the war on terrorism. The disregard for jus 

ad bellum has undermined jus ad bello principles. The disregard for traditional Jus ad bellum has 

left American foreign policy adrift and fighting wars without even a plan for victory. A proper 

application of jus ad bellum would help restore a sound legal and policy footing for fighting 

terrorism and the modern threat. Also, it would aid in upholding jus ad bellum along with jus post 

bellum principles. 
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